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Where there is no revelation, the people cast off restraint; but blessed is he
who keeps the law" (Proverbs 29, verse 18)"
Throughout my career, I have cherished the ideal of a universal code applicable
throughout the world, particularly in the field of civil procedure.
The major issues in this regard can be said to be practically the same throughout the
world - costs, duration and irritation.
As long ago as 1949 - no fewer than 60 years ago - one of my tutors at Ghent
University announced that a world-wide system of law would only come about when
we came under attack by extra-terrestrials.
However, since then we have, from 21 July 1969 onwards, witnessed various ventures
into outer space which have demonstrated the non-existence of such creatures, thus
removing the opportunity to create a new world order on this basis.
It is true that we have now entered the era of globalization. However, even in this
globalized world it is hard to detect institutions which would be capable of initiating,
promoting and completing the process of unifying the law on this planet.
Nevertheless, I have kept alive my dream of harmonising the law. Although I may
have toyed with the notion of a code of law which would apply on a world-wide basis,
I have gradually come to cherish the notion of a European code, more particularly in
the field of civil procedure.
This is particularly the case because, unlike those which apply under the substantive
law, the basic requirements for an efficient system of civil procedure are the same
everywhere - or at least at the European level. These are the requirements which are,
as it were, chiselled in the bedrock of Article 6 of the European Convention on
Human Rights (ECHR), i.e. a "fair trial within a reasonable time before an
independent and impartial Judge". Naturally, it is necessary to add the explicit
qualification - actually implicit in the notion of a fair trial - that this should be
achieved "at a reasonable cost".
Ever since the first World Congress of the International Association for Procedural
Law, which it was my privilege to organise in Ghent in the year 1977, the notion of
formulating a European code has constantly gained in stature.
Thus it was that, 23 years ago in Milan, I made a plea for the unification of procedural
law throughout the European Union . This was the first time anyone had dared to
challenge the taboo which hitherto had killed stone-dead any such project in the field
of civil procedure, i.e. the notion that procedural law was the law which applied to the
courts - which, in turn, could only be regulated by the sovereign domestic legislation
of the EU member states.
The rest, as they say, is history. A working party was set up consisting of 12 experts -
one for each of the member states of that day. Once the European Commission had
announced its support for this initiative 2, we started operations in 1987. As one of the
EU officials confided in me later: "This was by far the best and cheapest working
party which the European Community had ever known ".
The resulting report3 was, in the course of 1993, submitted to a senior official -
however, he happened to be the Director in charge of economic policy within the
European Union! Small wonder, then, that it was only at a much later date that the
realisation dawned that Europe should start to develop an interest in civil procedure.
It also emerged later that the Treaty of Amsterdam of 2/10/1997 (which entered into
effect on 1/5/1999), and more particularly Article 65 thereof, would represent a
significant breakthrough in this regard.
Since the turn of the century, the EU lawmaking authorities have been far from
inactive, adopting as they did, inter alia, the following regulations:
® Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency
proceedings. The Regulation on Insolvency Proceedings (the Insolvency
Regulation)4;
• Regulation (EC) No 1393/2007 of the European Parliament and of the Council
of 13 November 2007 on the service in the Member States of judicial and
extrajudicial documents in civil or commercial matters (service of documents),
and repealing Council Regulation (EC) No 1348/20005;
• Council Regulation (EC) No 44/2001 of 22/12/2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters
(EEX Regulation, or Brussels I Regulation.) ;
• Council Regulation (EC) No. 1206/2001 of 28/5/2001 on cooperation between
the courts of the Member States in the taking of evidence in civil or
commercial matters (Evidence Regulation) ;
1 "Perorazione per un diritto giudiziario Europeo" in [1986] Rivista di Diritto Processuale 293 et seq.
This support was restricted to the travelling expenses of the steering group members for every
meeting.
Approximation of judiciary law in the European Union, Dordrecht 1994.
40JL160, 30/6/2000,1.
5 OJ L324, 10/12/2007, 79. On this subject see, the recent comments made in Sujecki, B., "Nieuwe
ontwikkelingen op her gebied van de betekening van het gerechtelijke stukken in de Europese Unie"
[2007] NIPR 229.240.
60JL12, 16/1/2001, 1.
® Council Regulation (EC) No 2201/2003 of 27/11/2003 concerning jurisdiction
and the recognition and enforcement of judgments in matrimonial matters and
the matters of parental responsibility, repealing Regulation (EC) No
1347/2000 (Brussels lib Regulation)8;
® Regulation (EC) No 805/2004 of the European Parliament and of the Council
of 21/4/2004 creating a European Enforcement Order for uncontested claims
(EEO Regulation)9.
All this resulted directly from the conclusions drawn up at the European Council at
Tampere (15-16 October 1999). These conclusions emphasise the importance of
improving access to the courts by the introduction of, amongst other techniques,
common minimum standards for cross-frontier disputes, as well as the enhanced
mutual recognition of court decisions by harmonising legislation and adopting new
rules of judicial procedure.
In this connection, it is quite remarkable that the report which I submitted to the
Commission in 1993 had remained apparently unnoticed, until, unexpectedly, the
Green Paper on a European order for payment procedure, dated 20/12/2002, made
reference to the Storme Report in the following terms: "In 1993, a working group of
experts on procedural law, presided by Professor Marcel Storme, presented to the
Commission a draft proposal for a Directive on the approximation of laws and rules
of the Member States concerning certain aspects of the procedure for civil litigation
(the so-called Storme Proposal) . This first comprehensive attempt at addressing the
most fundamental features of civil procedure, clearly based on an internal market
rationale, comprises a section setting up detailed rules of an order for payment
procedure, thus recognizing the particular importance of harmonization in that area.
Although this proposal was never converted into a legislative initiative of the
Commission, it is a valuable point of reference and source of inspiration. "
It would seem that this was the starting point for a system of truly uniform procedural
rules throughout Europe, and therefore also for the harmonisation of judicial
procedures.
The first set of uniform procedural rules was the EC Regulation (1896/2006) which
created a European order for payment procedure, followed by the EC Regulation
(861/2007) which established a European Small Claims Procedure.
The first of these regulations entered into effect on 12/12/2008, whereas the second
became effective on 1/1/2009. It is therefore fair to state that 2009 represented the
definitive breakthrough for a European system of civil procedure - an outcome of
which I, and the members of my Working Party, had dreamed of as far back as 1987!
7 OJL174, 27/6/2001,1.
8 OJL33 8, 23/12/2003,1.
9 OJL143, 30/4/2004, 15.
10 The text of this proposal was published m 1994: Storme (ed), Rapprochement dn droitjndiciaire de
I'Union Europeenne-Approximation ofjndiciaiy lcr\v in the European Union
Dordrecht/Boston/London,
This is why I believe that the time has come to examine whether this initial exercise in
harmonising court procedures in Europe has been a success, or whether it should be
described as a false start.
Following a comparative analysis of the two European procedures in question, I will
first of all examine what should be the object of harmonising procedural law, then
attempt to discover how this object is to be achieved.
Finally, I will, in my conclusion, make certain policy proposals for the future of
European procedural law.
I. Comparative analysis of the two Regulations on European procedural law
The most remarkable aspect of these regulations is that, although they set similar
objectives and operate within a similar area, they do so each in an entirely different
manner. The structure and headings are different, and their subject-matter and scope
are formulated in such a way that one needs to re-read them twice over in order to
understand their meaning and areas of agreement. They also abolish interlocutory
exequatur procedures (sic).
If I understand the position correctly, the European procedures are to be used as
alternatives to the judicial procedures which apply in the various member states.
What this means is that, in the event of cross-frontier disputes, one has a choice
between the European and the national procedure. Therefore, domestic disputes would
be governed exclusively by national rules of procedure, which is obviously
unacceptable.
Not only is it wrong to use the notion of cross-frontier disputes within the European
Union - more of this later - but, in addition, most domestic disputes are capable of
being converted into cross-frontier litigation by transferring the residence or
registered seat of one of the parties to a neighbouring member state.
As regards their scope, it is remarkable that both regulations equally exclude certain
types of claim (four in total), whereas the first Regulation makes provision for one
exception, the second regulation adding five more exceptions.
The following are the most remarkable conclusions to emerge from a comparison
between the two regulations (OP refers to the payment order procedure, SC refers to
the small claims regulation):
1. In each case, the claims are brought by means of an application which is
drawn up in accordance with a standard form. However, the OP regulation
describes in detail the contents of this application, whereas the SC regulation
makes implicit reference to form contained in the appendix. The interesting
thing about this is that the court may provide the claimant with the opportunity
subsequently to amend or supplement the written application.
Accordingly, the authors of the regulation consciously opted for the
application procedure.
Would it not therefore be eminently sensible in legal policy terms to lay down
a general rule for the commencement of court proceedings - as indeed I
suggested in my approximation proposal (see Article 2.1 et seq.
Commencement of proceedings)?
2. One of these regulations stipulates that the procedure shall be a written one
(Article 5 SC), whilst it may be assumed that, given the nature of the
procedure in question, this will also be the case in relation to payment orders.
3. An interesting feature is the introduction of a new sui generis procedure, i.e.
that of review in exceptional cases (Article 20 OP, Article 18 SC).
This procedure can be applied for by the defendant in certain circumstances.
Here too, it is legitimate to ask the question whether it would not have been
preferable to include this very specific legal remedy in the context of a general
system of European procedural law.
4. The OP procedure concludes with the first truly European order, in that the
relevant court order has become directly, and without any further application
being necessary, a European order. The SC procedure, on the other hand,
requires the applicant to make a specific application to the court - as is indeed
the case under the EEO Regulation.
5. There is a possibility of shunting proceedings towards the domestic procedural
law. Where a defence is entered during the payment order procedure, the latter
is continued in accordance with the ordinary rules of civil procedure (Article
17 OP). The same occurs where, during a small claims procedure, a
counterclaim has been entered for an amount higher than €2,000.00 (Article 5
SC).
In addition, the procedural issues which are not regulated by the regulation
will be governed by the national procedural rules (Article 26 OP; Article 19
SC).
This entanglement presents certain problems.
6. The first regulation (OP) contains no provisions regulating the use of language;
however, the standard form attached, which introduced the procedure, does
mention that the form should be completed in the language of the member
state to which application has been made, or in one of the languages accepted
by such a member state.
The second regulation (SC), on the other hand, does contain a clear set of rules
on the use of language.
7. Finally, both regulations make provision for reviewing the manner in which
the procedure applied has operated. What is remarkable here is that the object
is to discover what is best practice (see Article 32 OP and Article 28 SC), and
that this will be assessed on the basis of cost, speed of the procedure,
efficiency and ease of use. The review report, which must be completed within
five years of its entry into effect, must also contain a comparison with the
internal procedural rules applying within the member states.
As a matter of fact, this compulsory review is, in my view, the best part of
both regulations. It is unfortunately too rare an event for new procedural rules
to be assessed after a certain time has elapsed. In addition, it is very probably a
comparative assessment which will enable the discovery of the real "best
practice", which could prompt the abandonment of this all too hybrid twin-
track policy.
II. How should European procedural law be regulated?
1. The elaboration of a European system of procedural law was not inspired by
harmonising dogma, but by the very essence of the European union, which is
to give all European citizens equal access to the courts.
There should not be any discrimination in areas such as court costs or trial
duration.
As matters stand at present, such discrimination is only tackled where it takes
place within a member state. Discrimination as between citizens of different
member states is, wrongly, missing from the agenda.
Neither of the regulations under review removes such discrimination. Thus,
for example, no domestic payment order procedure is available in the
Netherlands, whereas most EU member states do make provision for such a
procedure11.
2. It is clear that both regulations have, wrongly, attributed a narrow
interpretation to the notion of "cross-border implications".
Article 65 of the European Treaty reads as follows:
"Measures in the field of judicial co-operation in civil matters having cross-
border
implications, to be taken in accordance with Article 73o and insofar as
necessary for
the proper functioning of the internal market, shall include:
(a) improving and simplifying:
- the system for cross-border service of judicial and extrajudicial documents;
- co-operation in the taking of evidence;
- the recognition and enforcement of decisions in civil and commercial cases,
including decisions in extra-judicial cases',
(b) promoting the compatibility of the rules applicable in the Member States
Freudenthal, M., Grensoverschrijdende erkennmg en tenuitvoerlegging [2009] Den Haag, 205.
concerning the conflict of laws and of jurisdiction;
(c) eliminating obstacles to the good functioning of civil proceedings, if
necessary by
promoting the compatibility of the rules on civil procedure applicable in the
Member
States."
(a) It is abundantly clear that the term "matters having cross-border
implications" has the broadest possible meaning and, in essence,
concerns all types of dispute. The differences between the member
states as regards their rules governing dispute settlement invariably
have - at least potentially - cross-border implications (I'incidence
transfrontiere) within the European Union.
Thus if the rules on dispute settlement are better in one member state,
this will cause a distortion if less effective rules apply elsewhere.
(b) When dealing with provisions of this nature, it is also appropriate to
apply an interpretation which views each rule against the background,
or better still the policy objectives, of the entire legal system.
It cannot seriously be maintained that the effective operation of civil
procedures should only be a requirement for the so-called cross-border
disputes - a contention which is all the more fanciful when comparing
the number of cross-border disputes with the abundance of domestic
disputes occurring within the member states.
It might be appropriate in this context to apply the old legal method
rule devised by Von Jhering, to wit his Durchbruchspunkte theory:
legislators make laws for situations as they present themselves at the
time, without, however, necessarily excluding other situations which
have yet to arise. It is not possible to deny altogether that the drafters
of Article 65 initially had in mind the occurrence of cross-border
disputes.
(c) However, discrimination would indeed arise if one were to restrict
oneself to a narrow interpretation of Article 65, since this would entail
that the object was to devise a more efficient set of procedures for
cross-border disputes, thus ignoring the various domestic civil
procedures.
This would mean that the intention was to create a paradoxical
situation. Initially - and this was undoubtedly the objective pursued by
the "Approximation of Judiciary Law in the European Union" working
party - the object was to achieve a degree of approximation which
would enable the citizens of all the member states to have the benefit
of similarly efficient procedural rules. Now, a narrow interpretation of
Article 65 would restrict improvements in litigation to citizens
involved in cross-border disputes.
(d) Finally, there has been an important decision by the European Court of
Justice which entirely supports the line or argument taken above .
The Court of Appeal (England and Wales) had requested the ECJ to
give a preliminary ruling on the question whether the Treaty of
27/9/1968 (Regulation 44/2001 of 22/12/2001) could be applied to a
national dispute between two British citizens. Although the defendant,
as well as the British Government, claimed that Bmssels I did not
apply to internal disputes, the Court held that the Treaty was in fact
applicable.
In a significant passage of the decision, the EC J ruled that the uniform
rules on jurisdiction contained in the Treaty of Brussels were not
intended to apply exclusively to situations which have a real and
sufficient link with the operation of the internal market - which would
imply a requirement of connecting factors with other signatory states to
the Treaty.
This would once again represent a perverse development which would
once again needlessly hamper the pace and depth of the progress made
by the European Union.
3. The fundamental criticism I have of the law-making process in the European
Union on the subject of procedural law concerns the issue of vertical
harmonisation, under which a wide range of loose procedures - such as those
covered by the regulations discussed above - are simply dumped alongside
each other in the storage room ofEU legislation.
We urgently need to find our way towards horizontal harmonisation, under
which a coherent set of procedural rules could be drafted in accordance with
the model which I designed in 1993.
4. Essentially, any policy choice to be made will remain at the level of the twin-
track approach, to wit the relationship between the European and the domestic
rules of procedure. In my view there are three possible options here
(a) either we follow the (bad) example set by the regulations
discussed above, and we allow both the European and the
national procedural rules to exist side by side, each with their
own field of application;
(b) we impose a European system of procedural law, to replace
the national procedural law of each of the member states.
This is a proposition which is, in my view, totally unrealistic.
(c) Or we give the citizen - even when operating within the
national legal order - a choice between the national and the
European rules of procedure - in other words, we "let the best
win"
12 Case C-281/02, 77. v. Osvwu (1/3/2005).
If the latter approach is adopted, it is the "best practice" which will ultimately win,
and we will experience a new era in which the European citizen will succeed in
creating the most satisfactory and specific system of procedural law.
In the course of writing this paper, I became acquainted with the magnificent work
authored by the French philosopher Remi Brague - Professor not only of medieval
and Arabic philosophy, but also of religious philosophy in both Paris and Munich -
entitled Europe, la vote romaine (Paris, 1992). In this book, he seeks to demonstrate -
in my view, in an entirely convincing manner - that it is La romanite which
determined both the specificity and the identity of Europe. It introduced the Greek and
Hebrew culture, as well as its legal system, into Europe and enabled it to reach every
comer of this continent. It is perhaps a matter for regret that the authors of the
European Constitution do not appear to have read any ofBrague's work.
In the light of the thoughts expressed above, the following passage from the said work
appears to be highly apposite: "A la difference des Grecs qui revendiquent avecflerte
une pretendue autochtonie, les Romains rattachent leur origine a une non-autochtonie,
a une foundation, a une transplantation dans un sol nouveau".
Is this not in fact our ultimate aspiration - the creation of a non-native system of
procedural law throughout Europe?
III. Concluding proposals
It is very encouraging to note that the recently published Stockholm Programme for
an area of Freedom, Security and Justice serving the citizen has launched am
ambitious project under which a wide variety of measures are proposed which are
very significant in the areas of justice, legislation and procedural law.
Where do we go from here?
One option could be to operate on a regional basis - the Baltic states, Benelux, the
Scandinavian countries, etc. There could also be a civil law/common law split.
I would be inclined to take it as a defeat if we did not involve all 27 member states in
this process. However, I am willing to contemplate the stages set out below.
First of all, a group of experts from all the member states, drawn from the ranks of
both academics and practitioners, should develop a global vision for European
procedural law and to set out the ways and means in which this can gradually be
translated into concrete legislation.
Subsequently a new group should proceed to draft a general section, which would
contain fundamental principles, rules on the normal conduct of civil proceedings and a
number of necessary special procedures.
All this should result in the adoption of a Codigo Tipo Europeo, or a Framework
which would follow the model developed for the European Contract Law project.
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With this introductory address I hope to impart a new impetus to a major project for
"Improving Access to Justice in Europe".
When contemplating the current course on which European procedural law is set, I
can only conclude that we are going about it the wrong way.
The first two truly European procedures are wrong in design.
They have mistakenly been restricted to cross-border disputes, so that they exist side-
by-side with the widely varying rules on procedure which apply in the 27 member
states. Moreover, both regulations reveal a number of gaps which need to be filled and
supplemented by each of the 27 national legislatures.
As a result, the national interpretation of the European regulations will lead to a
system which differs from member state to member state as regards cross-border
disputes.
Paraphrasing Roscoe Pound, we could almost describe the current position as a
"Popular dissatisfaction -with the Administration of Justice in the European Union .
There is therefore an urgent need for a group of experts in procedural law to develop a
vision and method for a European law of civil procedure.
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